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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





BOARD OF REVIEW IS WITHOUT POWER TO 
SUSPEND PUNITIVE DISCHARGE 


® A sentence of a general court-martial, as ap- 
proved by the convening authority, extended to 
a bad-conduct discharge, total forfeitures, and 
confinement at hard labor for six months. A 
Navy board of review, having affirmed the find- 
ings as approved below, suspended the bad- 
conduct discharge during the period of confine- 
ment and for six months thereafter. The Judge 
Advocate General of the Navy then forwarded 
the case to the United States Court of Military 
Appeals for review to obtain a decision on 
whether or not a board of review, as a matter of 
law, has the authority to suspend a bad-conduct 
discharge. 

The United States Court of Military Appeals 
was unable to find any inherent power in courts 
of general jurisdiction to suspend sentences and 
was of the opinion that even if such power ex- 
isted it would be difficult to conclude that it at- 
tached to boards of review. Boards of review 
are creatures of statute and their power and au- 
thority must be found within the confines of the 
creating legislation. 

The Court turned to the Uniform Code of 
Military Justice and found that Article 66 ex- 
pressly gave boards of review powers of remis- 
sion and mitigation and directed that boards of 
review affirm “such part of amount of the sen- 
tence, as it finds correct in law and fact and de- 
termines, on the basis of the entire record, 
should be approved.” Article 66 does not ex- 
pressly confer a power of suspension. Article 
71 deals with the execution and suspension of 
(Continued on page 17) 
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STIPULATIONS IN NAVAL COURTS-MARTIAL 


By LT CLARE J. STREINZ, USNR 


Stipulations occupy a relatively minor posi- 
tion in the law of evidence. In the adminis- 
tration of military justice within the Navy, 
they are apparently playing a not too impor- 
tant, though definitely changing, role. While 
they have attained an accepted status under 
the Uniform Code of Military Justice, they held 
a precariously uncertain position under the 
Articles for the Government of the Navy. For 
purposes of comparison, a limited considera- 
tion of stipulations under the old system ap- 
pears to be warranted. This article considers 
the use of stipulations under both the Articles 
for the Government of the Navy and the Uni- 
form Code of Military Justice. 





AVAL COURTS AND BOARDS WAS 
SILENT ON STIPULATIONS, neither 
authorizing nor prohibiting their use. A cur- 
sory glance, however, at decisions in the decade 
immediately preceding the Code, reveals an un- 
willingness to accord them more than a ques- 
tionable status in court-martial procedure. In 
the first case which comes to our attention, 
Court-Martial Order 1, 1942, 289, the accused 
had been acquitted of the two offenses with 
which he had been charged. During the trial, 
the judge advocate and the counsel for the 
accused agreed by means of stipulations that 
certain witnesses, if present, would testify to 
certain facts. The court accepted the stipula- 
tions with the understanding that they were in 
effect depositions to be considered under the 
provisions of section 454, Naval Courts and 
Boards. It was held that the requirements set 
forth in Naval Courts and Boards for deposi- 
tions had not been met, and that the stipula- 
tions therefore were not in effect depositions. 
The opinion also mentioned that defense counsel 
could have made admissions in open court., but 
when admissions are made the record must 
affirmatively show that the accused acquiesced 
in the admissions. The agreement between the 
judge advocate and counsel for the accused 
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might have been admissible as a stipulation but 
stipulations, while recognized in civil courts, 
were not provided for in Naval Courts and 
Boards. “No statute lays down the rules of 
evidence and procedure to govern naval courts- 
martial and the decisions of the department on 
such questions are the highest authority for 
naval courts-martial to follow. As a matter of 
practice, the courts should adhere to the pro- 
cedure provided by Naval Courts and Boards. 
It is, therefore, considered that stipulations, not 
being a form of procedure for courts-martial, 
should rarely, if ever, be received thereby. It 
is realized that in time of war material witnesses 
often are unavailable . . . and depositions can- 
not be obtained, or only after a long delay... . 
Under such conditions, and after the court, in 
its opinion has heard sufficient facts to so war- 
rant, stipulations agreed to by the prosecution 
and defense may be received.” CMO 1, 1942, 
289, 290. Stipulations were not to be used 
when testimony could be received, or when the 
necessary facts could be established by deposi- 
tions or admissions. This case further held 
that when stipulations were accepted, the record 
should affirmatively show that the accused 
acquiesced in the agreements when made by his 
counsel. 

A subsequent case, Court-Martial Order 2, 
1943, 183, involved the lack of affirmative show- 
ing in the record of acquiescence of the accused 
in a stipulation received in evidence. The 
opinion reiterated the general principles as- 
serted above, and apparently controlling during 
the period under discussion : 

1. Stipulations constituted a procedure not 
provided for in Naval Courts and 
Boards. 

. They should rarely, if ever, be received 
by naval courts-martial. 

. The parties should not resort to stipula- 
tions when testimony could be received, 
or necessary facts established by deposi- 
tions or admissions. 

4. The court should not accept stipulations 
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except when the interests of justice 
could not be served in any other manner. 
5. As in admissions, when stipulations 
were accepted, an affirmative statement 
that the accused acquiesced in the agree- 
ments, when they have been made by 
counsel, should appear in the record. 


In Court-Martial Order 3, 1944, 453, another 
phase involved in the acceptance of stipulations 
as to testimony was presented. The accused 
‘was convicted of two charges by general court- 
martial. The convening authority had ap- 
proved the findings on Charge II (Assault with 
intent to commit rape) and the specification 
thereunder. The prosecution’s case rested on 
the competency of a stipulation agreed upon by 
the judge advocate and the counsel for the ac- 
cused, and accepted by the court. These stipu- 
lations set forth matters to which the principal 
prosecution witness, the woman alleged to have 
been assaulted, would have testified if present. 
One of the stipulations was that she would have 
identified the accused as her assailant. 

It was held that, as judges, the members of 
courts-martial determined the admissibility of 
evidence, and, as jurors, they weighed it. 
Since the accused’s plea of not guilty placed in 
issue all allegations preferred against him, the 
court did not have before it all matters essential 
to weighing the evidence, namely, the demeanor 
of the witness, her intelligence, personal credit- 


ability, means and opportunities of knowing the 


facts to which she testified, the probability or 
improbability of her testimony, and the nature 
of the facts to which she testified. By accept- 
ing the stipulations the court, in effect, per- 
mitted the judge advocate and the counsel for 
the accused to usurp its function of weighing 
the evidence. Since the stipulations were im- 
properly received, and without them the evi- 
dence was insufficient to sustain the conviction, 
the findings on Charge II and the specifications 
thereunder, and the sentence, were set aside. 

In Court-Martial Order 8, 1946, 300, there 
was apparently a deviation from previous hold- 
ings. An officer was found guilty by a general 
court-martial of “Absence from station and duty 
after leave had expired.” “At the outset of the 
prosecution’s case stipulations by the judge ad- 
vocate and the accused were read into the record, 
agreeing that questions propounded to a witness 
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by the judge advocate and the counsel for the 
accused and the apparently unsworn answers 
thereto be entered in the record as true and cor- 
rect. These questions and answers were not 
improperly received, since any statement or fact 
bearing upon the issue may be received in evi- 
dence by consent of both sides in court-martial 
proceedings. Insofar as Court-Martial Order 
No. 3, 1944, page 453, was inconsistent with the 
foregoing, it was expressly overruled.” CMO 
8, 1946, 300. 

Shortly thereafter the issue of stipulations 
was discussed in Court-Martial Order 9, 1946, 
326. The accused was convicted by general 
court-martial of the charge of “Embezzlement.” 
The record showed that the conviction was based 
on an extrajudicial confession of the accused and 
on two unsworn statements, the latter constitut- 
ing the only independent evidence corroborating 
the confession. During the trial the judge ad- 
vocate and the counsel for the accused had 
stipulated that the signed statements be treated 
as depositions. It was held that, since the re- 
quirements for depositions had not been met, 
the admitted statements failed as such. As to 
stipulations, there was no affirmative showing 
in the record that the accused acquiesced. 
“While it might be inferred that the accused 
agreed to the stipulation of his counsel, the rec- 
ord failed to indicate that S and D were unavail- 
able or that depositions could not have been ob- 
tained. The procedure followed .. . finds no 
sanction in naval law and meets with the disap- 
probation of the Navy Department.” Since the 
statements were improperly received, and since 
without them the record was devoid of inde- 
pendent evidence corroborating the extraju- 
dicial confession, the proceedings, findings and 
sentence, and the action of the convening au- 
thority thereon were set aside. In subsequent 
Court-Martial Orders dealing with stipulations 
there was no deviation from this holding. 

Under our present system of military justice, 
the Code, while it deals specifically with deposi- 
tions, makes no mention of stipulations. How- 
ever, Article 36 (a), Uniform Code of Military 
Justice, provides that the President may pre- 
scribe “|T]he procedure, including modes of 
proof, in cases before courts-martial, . . . by 
regulations which shall, so far as he deems prac- 
ticable, apply the principles of law and the rules 
of evidence generally recognized in the trial of 
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criminal cases in the United States district 
courts, but which shall not be contrary to or 
inconsistent with this code.” Although the Fed- 
eral Rules of Criminal Procedure do not touch 
upon stipulations, the Manual for Courts- 
Martial, 1951, issued pursuant to Article 36 (a) 
of the Code accords them definite recognition 
as instruments of evidence. Paragraphs deal- 
ing with them directly are: + 


154.b. Stipulations—(1) As to facts.—The par- 
ties may make a written or oral stipulation as to 
the existence or nonexistence of any fact. A 
stipulation need not be accepted by the court and 
should not be accepted if any doubt exists as to the 
accused’s understanding of what is involved. If 
an accused has pleaded not guilty and the plea 
still stands, the court should not accept a stipula- 
tion which practically amounts to a confession. 
A stipulation of fact which if true would operate 
as a complete defense to an offense charged should 
not be accepted by the court. In a capital or other 
important case a stipulation should be closely 
scrutinized before acceptance. The court is not 
bound by a stipulation even if received. For in- 
stance, other evidence before the court may con- 
vince the court that the stipulated fact is not true. 
The court may permit a stipulation to be with- 
drawn. If so withdrawn, it is not effective for any 
purpose. 

(2) As to testimony and documentary evidence.— 
The parties may stipulate that if a certain person 
were present in court as a witness he would give 
certain testimony under oath. See in this con- 
nection 58f (Stipzlations which warrant denial of 
a continuance). Such a stipulation does not admit 
the truth of the indicated testimony, nor does it add 
anything to the weight or the evidentiary nature of 
the testimony. Stipulated testimony may be at- 
tacked or contradicted or explained in the same 
way as though the witness had actually so testified 
in person. The principles as to acceptance and 
withdrawal of stipulations as to facts apply here, 
but the court may be more liberal in accepting 
stipulations as to testimony. 

Subject to the above observations as to stipula- 
tions of testimony, stipulations may be made as to 
the contents of a document. 

44. TRIAL COUNSEL. 

g. ... With a view to saving time and expense, 
he should join in appropriate stipulations as to 
unimportant or uncontested matters. 

48. COUNSEL FOR THE ACCUSED. 

d.... with a view to saving time, labor, and 
expense, he should cooperate with the trial counsel 
in the preparation of depositions and in appropri- 
ate stipulations as to unimportant or uncontested 
matters. 

115. ATTENDANCE OF WITNESSES. 

a... . The trial counsel may consent to admit 





* Emphasis in body of text supplied. 
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the facts expected from the testimony of a witness 
requested by the defense if the prosecution does not 
contest such facts or if they are unimportant. An 
application for the attendance of a witness may be 
withdrawn if the trial counsel and defense counsel 
enter into a stipulation as to the testimony of such 
a witness. 


58. CONTINUANCES. 

f. ... An application [for a continuance] based 
on the absence of a witness may be denied when the 
opposite party is willing to stipulate that the 
absent witness would testify as stated in the appli- 
cation unless it clearly appears that such denial 
would be prejudicial. 

APPENDIX 8a. Stipulations. 

NoTE.—Prior to the acceptance of any stipulation 
the LO (president of a special court-martial) 
should determine that the accused joins in the 
stipulation. See 154b. 

Consideration of these provisions alone, how- 
ever, is not sufficient in determining the situa- 
tions where law, regulation, expediency, or 
strategy may require, or make desirable, the use 
of stipulations. Counsel, the court, and in cases 
where a determination must be made before 
trial as to the desirability of summoning wit- 
nesses, or of resorting to the use of depositions 
or stipulations, even the convening authority, 
will find it necessary to consider carefully many 
other provisions of the Manual for Courts-Mar- 
tial, 1951, as well as provisions of the Code. 
Such provisions relate not only to procedural 
matters but also to the substantive rights of the 
accused. Cases where the issue of stipulations 
has been raised indicate that, at times, the very 
effort to insure against a violation of the rights 
of the accused may, through inadvertence, raise 
the question of material prejudice to those 
rights. It would appear, since stipulations may 
be either favorable to the accused or adverse to 
his interest, that the latter may require more 
cautious scrutiny. 

That the use of stipulations under the present 
system has raised serious issues before boards 
of review of each of the services is apparent 
from the cases presented to the United States 
Court of Military Appeals by certification or 
petition, and from board decisions which are re- 
ported in the Court-Martial Reports. In the 
board decisions reported, we frequently find 





2 CM 346956, Moreno, 1 CMR 312; ACM 4166, Colbert, 1 CMR 
811; CM 348935, Amdahl, 2 CMR 406; CM 349312, Cramer, 2 
CMR 446; CGCMS 19369, Branigan, 3 CMR 515; ACM S~2504, 
Thornton, _—_ CMR —_. 
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that the decisions of other boards of review of 
the service concerned are cited as precedents, 
indicating that the question is not a novel one. 
Two cases which raised the question of mate- 
rial prejudice to the substantial rights of the ac- 
cused through the use of stipulations have been 
decided by the United States Court of Military 
Appeals. In United States v. Collier (No. 467), 
__. USCMA __. (12 Aug. 1952), the accused was 
tried by general court-martial and found guilty 
of desertion. A board of review set aside the 
findings and sentence as approved on review be- 
low, as incorrect in law, on the ground that the 
accused’s privilege against self-incrimination 
had been violated to his substantial prejudice. 
The case was certified to the United States Court 
of Military Appeals on the following issue: 
Did the law officer’s questioning of the accused 
relative to Prosecution’s Exhibit 2 (stipulation) 


result in error fatal to the validity of the finding 
of guilty and the sentence? 


At the trial the government had established 
the inception of the unauthorized absence. The 
method of termination was established by a 
stipulation, signed by the accused, his counsel, 
and trial counsel, to the effect that if two agents 
of the Federal Bureau of Investigation were 
present they would testify that they appre- 
hended the accused at a given address (his 
home), and that he was wearing his uniform at 
thetime. When the stipulation was offered into 
evidence by the prosecution the defense stated 
that there was no objection. Prior to its ad- 
mission, the law officer, apparently attempting 
to comply with the provisions of paragraph 
154b, Manual for Courts-Martial, questioned the 
accused regarding the stipulation. On finding 
the accused had no knowledge of its contents 
when he signed it, the law officer continued his 
questioning : 

LAW OFFICER. Well, do you now agree that the 
matters and things contained in the stipulation 
being introduce in court are true? 

ACCUSED. Sir, everything on there is true on 
paper. I understood. 

LAW OFFICER. Have you read it? 

ACCUSED. Yes, sir. 


LAW OFFICER. And you agree that everything in 
the stipulation is true? 
ACCUSED. Yes, sir. 
The stipulation was then received in evidence. 
The issue involved was whether the law officer’s 
questioning of the accused, without objection by 
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him or his counsel, was in violation of Article 
31 (a), of the Code which provides that “No 
person subject to this code shall compel any per- 
son to incriminate himself or to answer any 
question the answer to which may tend to 
incriminate him.” 

After referring to paragraph 154b of the 
Manual for Courts-Martial, the Court stated: 

. .. the record suggests that the law officer was 
not seeking to compel the accused to testify against 
himself. Rather, he was interrogating him to de- 
termine his understanding of the nature and extent 
of the stipulation as required by the foregoing sec- 
tion. The law officer, undoubtedly, used an ill- 
chosen phrase when he asked if the contents of 
the stipulation were true, but the words used must 
be interpreted in the light of existing conditions. 
The background before, and the facts and circum- 
stances attending, the incident must be considered 
in determining whether the answers were exacted 
by compulsion or coercion. 

There was no contention that the stipulation 
was not voluntarily entered into, or that it con- 
tained any statement by the accused. The 
latter, who had pleaded guilty to the lesser in- 
cluded offense, in attempting to negate an in- 
tention of absenting himself permanently from 
his organization, had taken the stand on his own 
behalf and voluntarily corroborated most of the 
facts in the stipulation. The stipulation itself 
contained two facts beneficial to the accused, 
namely, that he was apprehended (1) at home, 
and (2) in uniform. The detrimental fact set 
forth, apprehension, which served to negate 
voluntary return, was not disputed. 

The accused was not under oath during the 
questioning, and therefore not subject to punish- 
ment for contempt or false swearing; he was 
not told he must answer, or directed or impor- 
tuned to commit himself ; he was free, if properly 
advised, to refuse to talk. The procedure fol- 
lowed was not an attempt to obtain an easy 
conviction, but an “investigation into a collat- 
eral question of fact. for the purpose of pro- 
tecting the rights of the accused.” The Court, 
in referring to its unhesitating refusal to affirm 
convictions where an undue advantage had been 
taken of an accused to obtain his testimony, 
cited United States v. Welch (No. 196), —— 
USCMA __, 3 CMR 136 (1952), and stated: 

The test laid down in that case is summarized in 
the statement that accused did not have the free 


choice to answer the questions asked. A contrary 
showing is made here. 
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Reversal by the board of review on the grounds 
stated was held to be error. 

Judge Brosman, concurring in the result, 
based his reversal on different grounds. He 
stated that the law officer in asking the accused 
whether “the matter contained in an offered 
stipulation as to the testimony of absent wit- 
nesses was in fact true . . . was putting to the 
accused . . . an incriminating question with- 
out advising him of his right to refuse to an- 
swer. ...”’ The superior rank of the law 
officer was sufficient to establish compulsion and 
_ the fact that some of the matter admitted were 
favorable to the accused, and that he was not 
under oath, was immaterial. The law officer, 
in failing to comply with Article 31 of the Code 
and paragraph 150b of the Manual for Courts- 
Martial had clearly erred. The accused, how- 
ever, by taking the stand in his behalf, waived 
his privilege against self-incrimination with re- 
spect to all matters relevant to the offense, and, 
since nothing indicates that his testifying on 
the merits was due to the earlier incriminatory 
admission improperly elicited from him, the 
error must be regarded as vitiated. It is inter- 
esting to note that in the recent Department of 
the Army Military Justice Handbook, “The Law 
Officer,” * the discussion relating to the necessity 
for ascertaining the accused’s understanding of 
a stipulation contains the following admonition: 
“The law officer should not, however, question 
the accused as to whether stipulated testimony 
is true.” 

In United States v. Colbert (No. 401), —— 
USCMA __. (3 Oct. 1952), the accused had been 
tried by general court-martial and found guilty 
of several offenses charged, of which the two 
relevant to this discussion are larceny of a port- 
able typewriter, and the making and uttering of 
six checks upon a nonexistent bank account. 
A board of review, one member dissenting, af- 
firmed the findings and sentence as approved on 
review below, and the Court of Military Appeals 
granted the accused’s petition for a grant of 
review. 

The petitioner contended, with reference to 
the charge of larceny, that there was insufficient 
evidence of the corpus delicti to support the ad- 
mission and consideration of a confession, the 





* Department of the Army Pamphlet No. 27-9, December, 1952. 
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voluntariness of which had been upheld by the 
court. The evidence had established that the 
owner of the typewriter shipped it to Reese Air 
Force Base, to be held for him at the parachute 
pool; that he had granted no one authority to 
use it or dispose of it; and that on his arrival 
at the base the typewriter was not at the pool. 

A sergeant assigned to the pool testified he 
saw a typewriter case at the pool similar to the 
one produced by the prosecution, and that sev- 
eral days after he noticed it, the case disap- 
peared. He could not, however, identify with 
positiveness the case produced at the trial. An 
air police investigator, accompanied by the 
owner of the typewriter, recovered it from a 
pawnshop, where it was identified by serial 
number and a comma key which was not in good 
operating condition. The approximate value of 
the machine was established by the stipulated 
testimony of a dealer in used typewriters. The 
testimony of the owner of the typewriter was 
also received by way of stipulation. All other 
witnesses testified in person. 

The petitioner contended that the testimony 
of the owner was “the essential evidence” in the 
prosecution’s case and that a stipulation as to it 
amounted to a confession. Therefor, the effect 
of the stipulation could not have been under- 
stood and it should not have been accepted by 
the court. Its nonacceptance would have left 
the prosecution with insufficient evidence of the 
corpus delicti to support admission of the 
confession. 

The Court stated that the stipulation, which 
related to testimony and not facts, provided only 
one link, although a strong one, in the evidence 
required by the prosecution; that its use was 
not inconsistent with the theory of the defense 
during the trial, defense counsel having taken 
the position that there was insufficient evidence 
to support a conclusion that the typewriter 
found in the pawnshop had ever been in the 
parachute pool as alleged ; and that the stipula- 
tion bore somewhat, but not conclusively, on 
that issue. It was held that the stipulation was 
properly accepted and that, with it, “there was 
certainly ample evidence of the corpus delicti.” 

Six specifications had alleged the making and 
uttering of worthless checks by the petitioner, 
who now attacked the manner of proving the 
offenses. The prosecution and defense had 
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stipulated to the fact that the petitioner had no 
account at the banks on which the checks were 
drawn. With reference to only one check did 
a witness testify positively that the check was 
written and signed by the petitioner in his 
presence, and that he then cashed it. With 
reference to another check a witness testified 
that the check cashed by him was signed in his 
presence by a person who said he was Sergeant 
Jack Colbert; but he could not identify the peti- 
tioner as that person. The testimony estab- 
lishing certain elements of the offenses in the 
case of the four other checks was stipulated by 
the prosecution and defense. The petitioner 
contended that the stipulations relating to these 
four checks were erroneously received since 
they amounted to a confession, which, in view of 
the plea of not guilty, evidenced “a complete 
misunderstanding of their nature and conse- 
quences.” The Manual for Courts-Martial, 
U. S. Air Force, 1949, controlling in the case 
provided : 


... A stipulation need not be accepted by the 
court and should not be accepted if any doubt exists 
as to the understanding of the accused as to what 
is involved. If an accused has pleaded not guilty 
and the plea still stands the court should not accept 
a stipulation which practically amounts to a 
confession. .. .* 


The Court held the stipulations properly ad- 
mitted and, with them, the evidence sufficient to 
sustain the findings of guilty of the specifica- 
tions alleging making and uttering. It agreed 
that stipulations should be scrutinized with ex- 
treme caution by counsel. With reference to the 
case at hand it stated that, although apparently 
there was an extensive use of stipulations there 
was nevertheless insufficient evidence regard- 
ing the agreement to use them to warrant a con- 
clusion that defense counsel had “stipulated 
away” the case. It noted that, with one excep- 


tion, the stipulations were as to testimony and 
not facts. 


The one stipulation of fact, namely, that as to the 
nonexistence of a bank account in petitioner’s 
name, we regard as of little consequence. The 
existence or nonexistence of such a fact—because 
it can be established both definitely and easily— 
is precisely the sort of matter in which the use of 
stipulations is contemplated. Were the stipulations 
concerned with matters of debatable fact, the case 





“Cf. para. 154b (1), MCM, 1951. 


8 








might take on a different complexion. We fully 

recognize, too, that, as a practical matter, stipula- 
tions may be defensive tactical instruments of no 
little importance. What counsel for petitioner had 
in mind when he entered into the stipulations in 
question, we cannot, of course, know. However, he 
may well have thought, and not unreasonably, that 
he could thereby avoid the danger of an adverse 
psychological effect produced by a parade of prose- 
cution witnesses. ... 

An unusual case ° involving the use of stipula- 
tions has recently been certified to the United 
States Court of Military Appeals by the Judge 
Advocate General of the Navy, on the following 
issues: 

(1) As a matter of law, is the personal assent of 
an accused a necessary condition precedent to the 
acceptance and entry of a stipulation in addition 
to the consent of his counsel? (2) Was there, as a 
matter of law, sufficient probative information be- 
fore the court at the rehearing to support the find- 
ings of guilty? 
The accused had been tried by general court- 
martial and found guilty of “Assault in which 
grievous bodily harm is intentionally inflicted,” 
a lesser included offense of that with which he 
was charged. A board of review ordered a re- 
hearing because of inadequate instructions by 
the law officer. At the rehearing, on charges 
conforming with the findings at the original 
trial, the accused was found guilty. The only 
witness to appear at the rehearing was the ac- 
cused who, after the findings, testified under 
oath in mitigation. During the case in chief no 
witness took the stand for the prosecution or 
the defense. Trial counsel stated to the court 
that the prosecution would call three witnesses, 
but, since they were more than 100 miles away, 
requested permission to read into evidence the 
testimony they had given at the former trial. 
The prosecution and defense had stipulated and 
agreed that if the witnesses were present the 
testimony they would give would be the same as 
that given at the former trial. Defense counsel 
agreed. The law officer accepted the stipulation 
and stated, “The testimony elicited or given at 
the former trial will be read into the evidence 
with the consent of the accused.” The trial 
counsel, without taking the stand, then read into 
the record the testimony of the three prosecu- 
tion witnesses. After reciting a stipulation in 





5 United States v. Cambridge, No. 3—52—G—173, decided 30 
October 1952. 
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the same terms, the same procedure was fol- 
lowed regarding the testimony of two defense 
witnesses. 

The board of review to which the case was 
referred noted that the law officer in accepting 
the stipulation had failed to assure affirmatively 
that it was with the express consent of the 
accused. (MCM, 1951, App. 8a, supra). It 
stated : 


Although accused is represented by qualified coun- 
sel who may be presumed to have consulted with 
accused regarding any stipulation affecting his 
rights we are of (the) opinion that no stipulation 
as broad in its terms as that quoted above, and 
which in effect relieved the prosecution of all im- 
pediments to a speedy conviction of the accused, 
should be accepted unless there is an affirmative 
showing of record that the accused personally and 
expressly joined in the stipulation. 


Admittedly, the factual situation authorizing 
the use of former testimony may be the subject 
of stipulation, and the court may accept a stipu- 
lation that certain witnesses would, if present, 
testify the same as they did on a specified former 
occasion. The board noted, however, that such 


procedure should be “exceptional rather than a 
general rule and should be closely scrutinized 
since it may result in a court reaching its find- 
ings and adjudging sentence without having 


seen or heard a single witness, thus being de- 
prived of this fundamental and traditional aid 
in judging credibility.” 

Furthermore, although here the stipulations 
had established the preliminary requirement of 
unavailability of the witnesses, set forth in 
paragraph 145b, Manual for Courts-Martial, 
before the previous testimony could be accepted 
by the court it had to be “properly proved” and 
“otherwise admissible.” Atthe rehearing none 
of the permissible methods of proving former 
testimony had been employed. There was 
nothing in the record to prove that the accepted 
former testimony was in fact such. While the 
court was prohibited from so doing, the board 
compared the accepted testimony with that 
given at the former trial. The testimony re- 
ceived by the court at the rehearing (1) included 
questions and answers which had been objected 
to and stricken at the original trial, and (2) 
omitted answers to questions as to which ob- 
jection of counsel had not been sustained. It 
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was devoid of all recorded physical indications 
of the manner in which the witnesses originally 
testified. The board found, therefore, that the 
testimony received at the rehearing was not 
the same as that originally given, and that the 
court was unaware of the variance. It was 
held that the record on rehearing contained no 
competent evidence to sustain the findings of 
the court, and, since therefore no further re- 
hearing could properly be ordered under the 
provisions of MCM, 1951, paragraph 92, the 
findings and sentence were set aside and the 
charges ordered dismissed. 

In another recent case, CM 353019, Phillips 
(15 Aug. 1952), the issue of self-incrimination 
was raised in much the same manner as in the 
Collier case, supra. The accused was tried by 
general court-martial and found guilty of an 
aggravated assault with a dangerous weapon, a 
knife. A knife, allegedly used in the assault, 
was admitted into evidence over defense coun- 
sel’s objection. The trial counsel requested 
that the knife be withdrawn at the conclusion 
of the trial, and that a description thereof be 
substituted. At the direction of the law officer, 
the trial counsel then dictated into the record 
a description of the knife, for the purpose of 
obtaining a verbal identification which would 
be agreeable to both prosecution and defense. 
At this point, the law officer placed the following 
questions: 

Law OFFficer. Phillips, is that satisfactory to 
you? Does that describe your knife all right? 
[Emphasis supplied.] 

ACCUSED. Yes, sir. 


Law OFFicerR. Any objection by the defense 
counsel? 


DEFENSE. No objection. 

LAw OFFICER. It will be entered into the record 
and at the end of the trial the knife will be with- 
drawn. 

The board of review to which the case was 
referred found the only points in issue were 
(1) whether the question to, and the answer by, 
the accused violated the privilege against self- 
incrimination guaranteed him by Article 31 (a), 
and if so, (2) whether this error was fatal. On 
the first question the board stated that, with 
reference to determining the types of questions, 
prohibited, it has been said: 


All crimes are composed of definite elements, and 
nobody supposes that the privilege is confined to 
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answers which directly admit one of these; it 
covers also such as logically, though mediately, 
lead to any of them; such as are rungs of the 
rational ladder by which they may be reached. A 
witness would, for example, be privileged from 
answering whether he left his home with a bur- 
glar’s jimmy in his pocket, though that is no part 
of the crime of burglary. (United States v. Weis- 
man, 111 F. 2d 260, 262 (2d Cir. 1940); see also 
United States v. St. Pierre, 132 F. 2d 837 (2d Cir. 
1942) ). 
Here the accused was charged with committing 
an assault with a knife, and admission of owner- 
ship of a knife allegedly used in the assault is 
persuasive of his participation therein. Under 
the doctrine of the case cited, the answer of the 
accused did incriminate him. Although the 
law officer’s questioning was undoubtedly for 
the purpose of assuring himself and the court 
that the description of the exhibit was satis- 
factory to the accused, the board could not 
“speculate as to the impact made upon the court 
by the accused’s affirmative reply that his knife 
had been properly described, and any doubt in 
the premises must be resolved in favor of the 
accused.” 

In arriving at the answer to the second ques- 
tion the board relied on CM 346594, Mardiss, 
1 CMR 283, 285, in which the board said, in part: 

The question directed to the accused . . . called 
upon him to give testimony, after he had elected 
not to testify. ... Conceding that it was asked 
for the purpose of protecting the accused . . . and 
added little, if anything, to the other compelling 
evidence of guilt, nevertheless . . . it violated the 
prohibition against compulsory self-incrimination 
and constituted fatal error. 

Under the doctrine of the cited case, the board 
held the error to be fatal, and, since the accused 
had not testified on the merits, there had been no 
waiver of his privilege against self-incrimina- 
tion. Therefore the findings of guilty and sen- 
tence were set aside as incorrect in law, and a 
rehearing ordered. 

The discussion centers so completely on the 
principle issue of self-incrimination, it is with 
difficulty we realize the issue was raised in an 
effort to obtain the required agreement between 
accused and trial counsel as to the description 
of an exhibit. The case strikingly illustrates 
the fact that agreement between prosecution and 
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defense constitutes the basis of a stipulation, 
whether oral or written. It also indicates that 
in any situation where the acquiescence of the 
accused is required the question of possible self- 
incrimination is ever present. 

The Judge Advocate General of the Army has 
certified the case to the United States Court of 
Military Appeals for a determination of whether 
the inquiry of the law officer and the accused’s 
reply, concerning the knife under discussion, 
constituted error which required that the find- 
ings and sentence be set aside. 

A reading of the precedents indicates that 
stipulations are more favorably received under 
our present system of military justice than un- 
der the Articles for the Government of the Navy. 
The same precedents, however, emphasize the 
fact that the decision of the parties to use stipu- 
lations, and the decision of the court to accept 
them, must take into consideration several fac- 
tors. Some of these factors are the following: 


1. While stipulations are encouraged as a 
means of presenting unimportant and 
uncontested matters, their use should be 
avoided in proving essential elements of 
an alleged offense. 

2. Acceptance of a stipulation is within the 
sound discretion of the court; and the 
court may, in its discretion, permit with- 
drawal at the request of either party. 

3. Prior to receiving a stipulation, it is 
essential that the law officer determine 
that the accused understands fully what 
is involved. The questioning necessary 
to making such determination must, 
however, avoid anything which may 
raise the issue of violation of the ac- 
cused’s privilege against self-incrimi- 
nation. 

4. Agreement between prosecution and de- 
fense is mandatory to acceptance of a 
stipulation. Whether, in view of pro- 
visions intended to guarantee protection 
of his rights by capable officers, this re- 
quires an affirmative showing in the 
record, in some or in all instances, that 
the accused consented to the stipulation, 
is a question awaiting the decision of the 
United States Court of Military Appeals. 
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REDRESS OF INJURIES TO PROPERTY 


By LT HARLAND B. COPE, USNR 


As Article 139 was introduced to the naval 
service with the enacting of the Uniform Code 
of Military Justice, opinions of the Judge Ad- 
vocate General of the Navy interpreting it are 
not tarnished with age. The author here re- 
views many of the opinions of the Judge Ad- 
vocate General of the Army which interpreted 
the Articles of War from which our present 
Article 139 was derived. 





L FLUKES, BOATSWAIN’S MATE, 
* * second class, and C. F. Quill, yeoman, 
second class, shipmates for two hitches during 
World War II, by coincidence found themselves 
aboard the same carrier off the Korean Coast in 
1952. In June, the same year, the Flat Top 
steamed under the Golden Gate and it was barely 
six hours later that the trouble began. 

It had been a long, dry haul from the Far 
East and as Flukes and Quill were quietly 
sponging a few brews in a smoke-filled booth of 
a local pub, some young sailor, whom they im- 
mediately recognized as being from their ship, 
began systematically to dismember the “joint.” 
He was almost simultaneously joined by others 
and it appeared to Quill and Flukes that it might 
be wise to assist their shipmates in effecting a 
retreat via the rear exit. 

A somewhat orderly withdrawal to the ship 
was accomplished and the incident was quickly 
dispelled from the minds of Flukes and Quill. 

At the instigation of the tavern owner, about 
three weeks later, the commanding officer or- 
dered an investigation and the boatswain and 
yeoman discovered to their dismay that their 
pay was to be checked over a period of a few 
months in the total amount of $250.00 each. 
This interesting development so aroused the 
curiosity of Yeoman Quill that he immediately 
broke out the Naval Supplement to the Manual 
for Courts-Martial and upon arriving at Section 
0511h, he discovered that the checkage of their 
pay did not necessarily close the case. Section 
0511h read as follows: 
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Effect of court-martial proceedings.—Adminis- 
trative action under these regulations is separate 
and distinct from, and is not affected by, any 
disciplinary action taken, or to be taken, against 
the offender; consequently such a person may be 
tried and punished for any violation of the code 
involved without regard to proceedings under these 
regulations. In such cases the two proceedings, 
one disciplinary and the other administrative, are 
legally independent of each other and action in one 
proceeding is not determinative in the other, the 
court-martial being of a criminal nature and the 
assessment for damages being of a civil nature. 
Acquittal or conviction of the alleged offender by 
court-martial is without effect upon the proceedings 
under Article 139 of the code and approval or de- 
nial of a claim thereunder. 


“What kind of law is that?” cried Flukes. 
“Certainly wasn’t anything like that in the old 
Navy. A guy not only gets nicked for some- 
body else’s good time, but he still might have a 
court hanging over him.” 

“Didn't you ever hear of Article 139?” asked 
Yeoman Quill. 

“Maybe, guess they did read them to us when 
we signed up last time, but as I remember, 
Article 139 was the last one they explained and 
I imagine I was getting a little sleepy.” 

Flukes was right—the Navy had no article in 
the Articles for the Government of the Navy 
comparable to Article 1389, Uniform Code of 
Military Justice. 

Articles of War 54 and 55 came into the mili- 
tary law in this country in 1775. Their purpose 
was to protect civilians from disorderly and 
riotous acts on the part of the military. Article 
of War 89 modernized and superseded the above 
two articles and read as follows: 

Good Order to be Maintained and Wrongs Re- 
dressed.—All persons subject to military law are 
to behave themselves orderly in quarters, garrison, 
camp, and on the march; and any person subject 
to military law who commits any waste or spoil, 
or wrongfully destroys any property whatsoever or 
commits any kind of depredation or riot, shall be 
punished as a court-martial may direct. Any com- 


manding officer, who, upon complaint made to him 
refuses or omits to see reparation made to the 
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party injured, insofar as the offender’s pay shall 
go toward such reparation, as provided for in article 
105, shall be dismissed from the service, or other- 
wise punished, as a court-martial may direct. 


Article of War 105 provided the administrative 
remedy for the types of wrongs described in 
Article of War 89 and read as follows: 


Injuries to Property—Redress of—Whenever 
complaint is made to any commanding officer that 
damage has been done to the property of any per- 
son or that his property has been wrongfully taken 
by persons subject to military law, such complaint 
shall be investigated by a board consisting of any 
number of officers from one to three, which board 
shall be convened by the commanding officer and 
shall have, for the purpose of such investigation, 
power to summon witnesses and examine them upon 
oath or affirmation, to receive depositions or other 
documentary evidence, and to assess the damages 
sustained against the responsible parties. The 
assessment of damages made by such board shall 
be subject to the approval of the commanding offi- 
cer, and in the amount approved by him shall be 
stopped against the pay of the offenders. And the 
order of such commanding officer directing stoppage 
herein authorized shall be conclusive on any dis- 
bursing officer for the payment by him to the in- 
jured parties of the stoppage so ordered. 

Where the offenders can not be ascertained, but 
the organization or detachment to which they be- 
long is known, stoppages to the amount of damages 
inflicted may be made and assessed in such propor- 
tion as may be deemed just upon the individual 
members thereof who are shown to have been 
present with such organization or detachment at 
the time the damages complained of were inflicted 
as determined by the approved findings of the board. 


Old Article of War 54 was held to be not 
available as a remedy for’military persons be- 
cause its express limitations to “citizens of the 
United States” was construed to include only 
civilians. Article of War 105, however, was 
construed to be available as a remedy for Army 
officers whose property had been damaged or 
wrongfully taken by persons subject to military 
law (40-463). Article of War 105 was held 
applicable only against persons subject to mili- 
tary law. It was not applicable against civilian 
employees of the War Department (30-781), 





* The Digest of Opinions of the Judge Advocate General of the 
Army 1912-1940 is cited “40” followed by bers indicating 
paragraphs and sections. Similarly, the Digest of Opinions of 
the Judge Advocate General of the Army 1912-1930 is cited 
**30" etc. Supplements to the 1912-1930 and 1912-1940 Di- 
gests of Opinions of the Judge Advocate General of the Army 
are designated, “30 Sup."’ and “40 Sup.” respectively. Single 
years from 1942 to 1948 are cited as separate years, e. g., 42—366. 
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nor against an officer for damage caused by 
members of his family when the officer himself 
was not involved (30-627). 

Damage caused by an act of simple negligence 
was held not to fall within the purview of this 
article (30-624, 807, 808) and contributory 
negligence by claimant would bar recovery un- 
der this article (40 Sup. 463 [2a]). Action 
under Article 105, in connection with Article 89, 
was held to be mandatory upon complaint being 
made (30-629). When a commanding officer 
delayed for nearly two years to act upon a com- 
plaint of a property owner as to depredations 
committed by soldiers, it was held that unless 
the commanding officer could show that he had 
not been negligent in the matter he (the com- 
manding officer) should be tried or required to 
settle the claim himself (30-631). In proceed- 
ings under this article, it has been held that the 
issues were to be determined by a preponderance 
of the evidence and not upon a reasonable doubt 
(30-633). The liability under this article was 
not affected by the fact that the offender might 
also be criminally liable ; it was also independent 
of any judgment of a court-martial, and a court- 
martial could not be substituted for the board 
of officers. A board convened under Article of 
War 105, was authorized to examine witnesses 
under oath, and false testimony upon a material 
matter given under oath before such board was 
held to be statutory perjury punishable under 
Article 96 (30 Sup. 1582) (40-451 [52]). 

Article of War 105 was held to be applicable 
and action thereunder was invoked in the fol- 
lowing cases: 

(1) Theft of an automobile (30-625) 
(40-463) [8]).—The government was not 
liable for an automobile stolen by an en- 
listed man but a board of officers could in- 
vestigate the claim and assess the damages 
sustained by the owner of the automobile 
against the pay of the offender under Ar- 
ticle of War 105. 

(2) The raiding of an orchard (30- 
625) .—The raiding of an apple orchard by 
soldiers constituted a wanton act of pilfer- 
ing amounting to theft and the damages 
could be assessed against the organizations 
participating in the pilfering because the 
individual soldiers could not be identified. 

(3) Claim of a prisoner for loss of 
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clothing turned over to guard for safe- 
keeping (30-625).—Where a soldier pris- 
oner whose civilian clothing’ was duly 


Some examples of cases which have been held 
not to fall within the provisions of Article 105 
are as follows: 


turned over to the enlisted guard in charge 
of the prison storeroom for safe-keeping 
and it was shown that the guard in charge 
of the storeroom was responsible for its 
disappearance, the prisoner could recover 
for its value under Article of War 105. 

(4) Soldier driving government car 
while drunk (40-463).—A soldier, while 
drunk and driving a government car with- 
out authority in a reckless manner in total 
disregard to the rights of others, damaged 
a private car belonging to another soldier. 
His conduct constituted criminal reckless- 
ness and rendered him liable under Article 
of War 105 to the owner of the damaged 
car. 

(5) The burning of a private place of 
business (40-463) [4].—The place of busi- 
ness of a private individual was burned 
and indications were that the fire was 
caused by soldiers. It was held that the 
claim could not be settled as one against 
the government, and although the ordinary 
remedy was by suit against the individuals 
who committed the trespass, this was a case 
coming under the provisions of Articles of 
War 89 and 105. 

(6) Robbing a watermelon patch (40- 
463) [6].—Such acts were held to be clearly 
within the scope of Article of War 105 but 
where some of the enlisted men involved 
had left the service the total damage could 
not be assessed against those remaining 
unless it appeared that all were jointly 
engaged in each trespass. 

(7) Destruction of a barn on private 
property (42-366).—The soldiers who 
were sent out to get trees and shrubbery 
on the reservation to decorate the company 
areas, negligently took trees and shrubbery 
and destroyed a barn on private property. 
It was held that resulting claim for 
damages as to the trees and shrubbery 
should be paid by the Government but that 
the destruction of the barn was a wanton 
depredation for which the guilty parties 
were responsible under Article of War 105. 
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(1) Loss of a soldier’s registered letter 
(30-624).—Although a board of officers 
had found that the loss of a soldier’s 
registered letter was due to the negligence 
of the commanding officer in failing to pro- 
vide a proper mail system, it was held that 
the case did not come within the provisions 
of Article of War 105. 

(2) An officer negligently parking the 
car of another officer (80-624) —An officer, 
while working on his automobile in a res- 
ervation garage, had occasion to move an- 
other officer’s car, leaving it with the gears 
in neutral, the motor turned off, and the 
emergency brakes set. Shortly afterwards, 
the car rolled out of the garage over a 
retaining wall into the river. It was held 
that Article of War 105 was an unusual and 
extraordinary remedy repugnant to the 
usual methods of establishing civil liability, 
authorizing the stoppage of a soldier’s pay 
to satisfy a claim for civil damages, without 
the right of appeal except to the soldier’s 
commanding officer. This extraordinary 
provision could not be deemed to include 
isolated acts of simple negligence com- 
mitted by an individual, and for which the 
organization could not, upon any theory, be 
considered responsible. 

(3) Soldier driving government car neg- 
ligently (30-624).—A soldier driving a 
government car at a legal rate of speed in 
the performance of his duty followed a car 
so closely that he was unable to avoid strik- 
ing the car ahead when it stopped suddenly. 
Although the soldier may have been negli- 
gent in failing to keep the government:car 
a sufficient distance from the preceding car 
to enable him to stop in an emergency, such 
action did not constitute wilful misconduct 
or such a reckless disregard of property 
rights as to carry an implication of guilty 
intent, which was necessary to bring the 
case within the provisions of Article of 
War 105. 

(4) Claims based on embezzlement, 
fraud, forgery, or deceit unaccompanied by 
riotous, violent or disorderly conduct have 
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been held not within the scope of this article 
(42-366) (43-240). 

(5) Subrogation of claims (30-634) (40- 
463) [9|.—The owner of property damaged 
by unknown soldiers of a certain organiza- 
tion was reimbursed for the damages under 
the terms of a burglary insurance policy. 
The insurance company then sought to re- 
cover from the organization of the un- 
known soldiers in the amount paid under 
the insurance policy, held that the insur- 
ance company could not be subrogated to 
the rights of the owner against the organi- 
zation. 

Miscellaneous holdings. 

(1) Damages.—Direct damages only 
were to be considered, indirect or inconse- 
quential damages were not to be included 
(30-626) (40-463) [8]. It was held, how- 
ever, that an item for the loss of use of a 
vehicle which was used for business pur- 
poses, pending repair of damages caused by 
the misconduct of the soldier involved could 
be included (40-103). 

(2) Pro rata assessment.—Where the 
offenders could not be ascertained but the 
organization or detachment to which they 
belonged was known, stoppages could be 
made against the pay of the individual 
members thereof. If neither the particu- 
lar individuals nor the particular organiza- 
tion whose members committed the in- 
juries could be ascertained, it was held 
proper to assess such damages pro rata 
among the various organizations in a de- 
tachment, and for such purpose an entire 
military camp was considered to be a de- 
tachment. : 

Where the board found that the damages 
were committed by soldiers belonging to a 
command but was unable to locate the re- 
sponsibility more definitely, i. e., the par- 
ticular soldiers who were the wrongdoers, 
or the particular organization to which 

they belonged, the damages could be col- 


lected from the proceedings of the post ex- 
change in which the entire command was 
interested. (40-463) [6]. 

With certain modifications, Article of War 
105 is presently incorporated in Article 139, 
Uniform Code of Military Justice. Some of 
the more important modifications were: 

(1) The insertion of the word “wilful” 
before the word “damage” in line 2. 

(2) The changing of the phrase “such 
complaint shall be investigated by a board 
...” to “the (commanding officer) may 
... convene a board... .” [Emphasis 
supplied. | 

(3) The addition of the phrase “subject 
to such regulations as the Secretary of the 
Department may prescribe... .” Fur- 
ther, there was added to the note following 
Article 139 in the Manual for Courts-Mar- 
tial, 1951, Appendix 2, the following 
statement: 

“This article is not intended to affect the 
provisions of 40 Stat. 705 (1918), as 
amended (34 U. S. C. 600) (claims for 
damages not occasioned by vessels); 60 
Stat. 842 (1946), as amended (28 U. S. C. 
2671 et seq.) (tort claims), or similar 
enactments.” 


Perhaps the most important of the modifications 


was number 3 above. Pursuant to that phrase, 
the Secretary of the Navy prescribed regula- 
tions (Section 0511 NS MCM). Section 05)1 
sets forth 12 limitations of application of claims 
arising under Article 139, Uniform Code of Mili- 
tary Justice. Examination of this section of 
the Naval Supplement will disclose that most 
of the limitations were based upon the holdings 
of the cases above referred to. . 

It has been the purpose of this writer to shed 
a little light on this history of Article 139 which 
is new to the naval service. It is left to the 
reader to determine whether the action taken 
by the commanding officer of Flukes and Quill 
was in accordance with Article 139 and Section 
0511 of the Naval Supplement to the Manual for 
Courts-Martial. 
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CRIMINAL LAW NOTES - 





SENTENCES—a jury, in imposing punishments, 
should impose such punishment as they consider 
to be just under the evidence and within the limits 
imposed by law and it is prejudicial error for the 
jury to consider whether parole, mitigation, or par- 
don might subsequently be granted. 


® In Jones v. Commonwealth, 72 S. E. 2d 693 
(Va. 1952), defendant was tried for the murder 
of his wife. After the close of all evidence the 
jury retired to consider his guilt or innocence. 
After they had considered the case for some 
time, the jury returned and in the presence of 
defendant and his counsel asked the court 
whether if they gave him (defendant) life im- 
prisonment, a term of 99 years or any long term 
of years, they would have any assurance that 
the defendant would not “get out.” 

The judge, in reply, told the jury that the 
court could not give that assurance as that 
would be in the hands of the executive branch 
of the government. He also instructed them 
that the court and the jury were of the judicial 
branch and had nothing to do with whether or 
not the sentence imposed might be cut down. 
The court neglected to tell the jury that persons 
sentenced to life imprisonment were not eligible 
for parole under Virginia law. The jury again 
retired and subsequently found the defendant 
guilty of murder and fixed his punishment to 
death. 

The appellate court held that the judge’s in- 
structions were error and that he should have 
instructed the jury that it was their duty, if 
they found the accused guilty, to impose such 
punishment as they considered to be just under 
the evidence and within the limits permitted by 
law and that they should not concern themselves 
with whether parole, mitigation or pardon 
might subsequently be granted defendant. The 
court held that Coward v. Commonwealth, 178 
S. E. 797 (Va. 1935), properly stated the law 
when the court in that case said: 

It is error for the court, by its instructions, or 


for counsel in argument, to tell the jury that its 
sentence imposed and confirmed may be set aside 
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By LCDR R. H. McCarthy, USNR 


or cut down by some other arm of the state. It is 
their duty to inflict such punishment as appears to 
be just and proper, and this is the full measure of 
their duty. 

Justices Spratley and Smith concurred in the 
result but thought no error would have been 
committed had the trial judge informed the 
jury that persons sentenced to life imprison- 
ment could not be paroled. In the concurring 
opinion Justice Spratley said: 

The refusal of the court in the present case to 
fully answer the inquiry of the jury was, I think, 
prejudicial to the accused. The language of their 
inquiry clearly indicates that they wanted assur- 
ance that the accused would be confined for life, 
that is, never be released to prey upon society. 
Being unable to secure that assurance, or full 
information as to the possibility of his future re- 
lease, they imposed the punishment of death, when 
a sentence of life imprisonment might have carried 
out their determination. Having undertaken to 
answer their inquiry, the court should have in- 
formed them of the good conduct allowance for 
convicts; the eligibility of a convict to parole; and 
the constitutional power of the Governor to grant 
pardons or reprieves. In my opinion, no prejudice 
would have resulted had such information been 
given in simple and direct language. 


DEGREE OF PROOF OF AFFIRMATIVE DEFENSES— 
defendant's evidence need only create a reason- 
able doubt as to whether an affirmative defense 
exists; it need not prove its existence beyond a 
reasonable doubt. 


®@ In State v. Mier, 55 N. W. 2d 74 (S. D. 1952), 
defendant was convicted of simple assault. 

His defense was that the assault was justified 
because he reasonably believed that bodily in- 
jury was about to be inflicted upon him. After 
all the evidence had been presented, defendant 
asked the trial judge to instruct the jury on the 
defense of justification and on the degree of 
proof required of defendant to sustain such a 
defense. The trial judge properly instructed on 
the law of justification but failed to instruct on 
the required degree of proof. 

The appellate court held that while it was in- 

(Continued on page 18) 
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Many opinions signed by the Judge Advocate General concern 
matters which are of importance throughout the Naval Establish- 
ment. Digests of some of the opinions which are considered to 
be of general interest to naval personnel are published below. 
These digests do not necessarily include all points covered in the 
opinions, or cll actions taken by the Judge Advocate General in 
the actual cases. 

Matter appearing in this column is for informational purposes 
only. Official reports of the opinions included herein wil! appear 


in the Digest of Opinions of the Judge Advocate General of the 
Armed Forces. 





DISABILITY BENEFITS—reserve personnel injured 
while traveling to or from active duty. 


® An officer of the United States Naval Reserve 
was injured in a motor vehicle accident while 
performing travel under active duty training 
orders. The accident occurred while he was re- 
turning to his home after having completed his 
fourteen days of active duty for training. The 
proximate cause of the accident was the negli- 
gent, if not reckless, driving of the operator of 
a vehicle which collided with that driven by the 
injured officer. 

Section 1 of the Act of June 20, 1949 (34 
U. S. C. 855c-1, Supp. V) provides certain 
benefits for Naval and Marine Corps Reserve 
personnel who suffer disability or death in line 
of duty from injury incurred while “employed” 
on active duty, active duty for training, or in- 
active-duty training. The Comptroller General 
of the United States has ruled that members of 
the Naval or Marine Corps Reserve are not “so 
employed” when traveling to and from such duty 
although such travel is directed by active duty 
training orders. 

The Judge Advocate General held that the in- 
juries sustained by the officer were suffered in 
line of duty and not as a result of his own mis- 
conduct but that the injuries were not suffered 
while the officer was employed on active duty for 
training as defined by the Act of June 20, 1949. 
It was therefore concluded that the officer was 
not entitled to the benefits provided by the act. 
OpJAGN 1952/125. 26 Nov. 1952. 
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ARTICLE 139, UCMJ—redress of injuries to prop- 
erty. 


An enlisted man forcibly entered the home of 
an inhabitant of Haiti and willfully damaged 
certain private property contained therein. 
The incident was the result of drunken and dis- 
orderly conduct and an investigation was 
ordered pursuant to Article 139, Uniform Code 
of Military Justice. In due course, the investi- 
gation was held and damages in the amount of 
$59.00 were assessed and charged against the 
pay of the offender. ' 

Chapter V of the Naval Supplement to the 
Manual for Courts-Martial contains certain 
regulations implementing Article 139 of the 
Code. Section 0511c of the Naval Supplement 
provides that claims payable by the United 
States Government under certain listed claims 
regulations are not payable as redress of injuries 
to property under Article 139. Among the 
claims regulations so listed is the “Revised In- 
structions and Regulations for the Administra- 
tion of Foreign Claims Commissions” (Appen- 
dix III NS MCM) which was promulgated by the 
Secretary of the Navy on 7 October 1949 to im- 
plement the Foreign Claims Act of 1942, as 
amended (31 U.S. C. 224d et seq.). The For- 
eign Claims Act of 1942 provides that certain 
officers are authorized to appoint Claims Com- 
missions to consider, ascertain, adjust, deter- 
mine, and make payments in satisfaction of 
claims for damage, loss, destruction or injury 
to property or persons occurring in a foreign 
country caused by Army, Navy, or Marine Corps 
forces, or individual members thereof, or other- 
wise incident to noncombat activities of such 
forces. The primary purpose of this act is to 
promote and maintain friendly relations with 
such countries by the prompt settlement of 
meritorious claims. The fact that the conduct 
giving rise to the claim may constitute a crime 
does not bar relief and, so far as military per- 
sonnel are concerned, the doctrine of scope of 
employment has no application. It, therefore, 
appears that the damage caused by the offender 
in this case could have been satisfied under the 
provisions of the Foreign Claims Act and that 
‘section 0511lc of the Naval Supplement pro- 
hibited the payment of the claim as a claim for 
the redress of injuries to property under Article 
139 of the Code. 
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The Judge Advocate General held that the 
checkage against the pay of the offender was not 
legal and that the amount of the checkage 
should be refunded to him. However, as the 
payment of the claim was just and could have 
been legally made as an award under the For- 
eign Claims Act, action was taken to insure that 
the amount of the payment would be charged to 
the proper appropriation. OpJAGN 1952/124. 
18 Nov. 1952. 


DIGESTS... 


(Continued from page 2) 


sentences and confers the power to suspend sen- 
tences upon certain designated officials. In 
this regard, the Court said: 


It is significant that, although boards of review 
are mentioned in [Article 71], the power of suspen- 
sion is not specifically conferred upon them. This 
singling out of specific officials for the exercise of 
power is itself a weighty argument that Congress 
intended to limit the power to those designated. 


After a consideration of the Articles of War 
from 1874 until the 1948 revision, the Court 
concluded: 


The important factor which we derive from the 
historical development of the suspension power is 
that it has been, without exception, vested solely 
in those reviewing authorities which had the power 
to order execution of a sentence. Boards of re- 
view, from their statutory inception in 1920 to the 
present, have never had the power to order sen- 
tences executed. It follows, therefore, that they 
have never before had the power to order a sen- 
tence suspended. Our attention has been called to 
no service cases adopting a contrary rule. 

If Congress had intended to alter this prior con- 
sistent policy in relation to the sentence powers of 
a board of review, it seems to us that it- would 
have done so in express language. This failure to 
confer the power expressly, appears in the light 
of historical development of military criminal law, 
to be even more persuasive that Congress did not 
intend to grant it or at least overlooked making 
such a grant. Indeed, by Article 71 of the Code, 
supra, Congress has continued the previous pattern 
of limiting the power of suspension to The Presi- 
dent, to the Secretary of the Department, and the 
convening authority who may order the sentence 
executed. Concededly, it is anomalous that a board 
of review can remit a punitive discharge entirely 
but is powerless to suspend it under a probationary 
guarantee of continued good behavior. 


United States v. Simmons (No. 940), —— 


USCMA __ (31 Dec 1952). 
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PUNITIVE DISCHARGE IS NOT A CONDITION PREC- 
EDENT TO THE ADJUDGING OF INCREASED CON- 
FINEMENT AND FORFEITURES UNDER SECTION B, 
PARAGRAPH 127c. 


® In a trial by special court-martial an accused 
pleaded guilty to and was convicted of a brief 
unauthorized absence. In determining the sen- 
tence, the court awarded a punitive discharge 
and increased confinement and forfeitures un- 
der section B, paragraph 127c, of the Manual. 
The sentence, as approved by the convening and 
supervisory authorities, extended to confine- 
ment at hard labor for three months and a 
suspended bad-conduct discharge. The board 
of review affirmed only so much of the sentence 
as provided for confinement at hard labor for 
three months. The Judge Advocate General of 
the Navy then forwarded the case to the United 
States Court of Military Appeals for a determi- 
nation of whether or not the sentence, as ap- 
proved by the board of review, was legal. 

In its decision in the case, the Court pointed 
out that boards of review are bound by the 
limitations of punishment imposed by the Man- 
ual on courts and convening authorities. These 
limitations, of course, include those contained 
in section B of paragraph 127c of the Manual 
for Courts-Martial, 1951. Section B provides 
in part as follows: 

If an accused is found guilty of an offense or 
offenses for none of which dishonorable or bad con- 
duct discharge is authorized, proof of two or more 
previous convictions will authorize bad conduct 
discharge and forfeiture of all pay and allowances 
and, if the confinement otherwise authorized is less 
than three months, confinement at hard labor for 
three months. In such a case no forfeiture shall be 
imposed for any period in excess of the period of 
confinement so adjudged. (Emphasis supplied). 

In affirming only so much of the sentences as 
provided for confinement at hard labor for three 
months, the decision of the Navy board of re- 
view is contra to the decisions of Army and Air 
Force boards of review on the same question. 

In its discussion and analysis of these contra 
decisions, the Court said: 

In [United States v. Boozer, 4 BR 309] an Army 


board of review interpreted Section B of Paragraph 
104, Manual for Courts-Martial, U. 8. Army, 1928, 


. . . to mean that in previous conviction cases the 


court must adjudge as a condition precedent a puni- 
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tive discharge in order to impose forfeitures and 
confinement as provided in Section B of Paragraph 
104, supra. In [United States v. MacDonald, 1 
CMR 48] the Air Force board of review reached the 
same conclusion in its construction of Section B, 
Paragraph 127c, Manual for Courts-Martial, 
United States, 1951, relying on the precedent in the 
Boozer case, supra. It is apparent that, in the 
Boozer case, the Army board of review construed 
the word “and” as it appeared in the previous 
Section B, in its most literal and strict grammatical 
sense. It is a well-established principle that the 
word “and” may be interpreted to mean “or” to 
carry out the intention of the lawmakers. (Cita- 
tion omitted.) 

We believe that the mere tying together of a 
bad-conduct discharge with total forfeitures ‘and 
confinement in Section B does not indicate intent 
that a bad-conduct discharge is a condition prece- 
dent to the imposition of the additional forfeitures 
and confinement authorized in said Section B. 
Especially does this appear true when three months’ 
confinement is authorized in instances provided for 
in Section A, Paragraph 127c, Manual for Courts- 
Martial, United States, 1951, without the imposi- 
tion of a bad-conduct discharge. 

The holdings in the MacDonald and Boozer cases 
would make mandatory a bad-conduct discharge 
under circumstances such as exist in the instant 
ease. Such holding puts a reviewing authority in 
the position of determining, as in the case at bar, 
whether a three-day confinement or a bad-conduct 
discharge should be adjudged. It eliminates any 
intermediate sentence between the maximum pre- 
scribed for the individual offense and a bad-conduct 
discharge. Undoubtedly there will be cases where 
a court, guided by Paragraph 76, Manual for 
Courts-Martial, United States, 1951, or a board act- 
ing pursuant to Paragraph 100 of the same 
Manual, and in the exercise of sound discretion, may 
consider additional confinement and forfeiture au- 
thorized by Section B entirely fitting and proper, 
but a bad-conduct discharge unduly severe. We 
see no logical reason why a court or higher author- 
ity should be faced with the sole alternative of either 
and inadequate or an excessive sentence. 

We conclude that courts, reviewing authorities, 
and boards of review in their application of per- 
missible additional punishments, as provided in 
Section B, Paragraph 127c, Manual for Courts- 
Martial, United States, 1951, are not required to 
adjudge a bad-conduct discharge as a condition 
precedent to the imposition of forfeitures and con- 
finement. We hold that Section B is permissive 
and not mandatory, and that the listed punishments 
are authorized severally, subject to any other appli- 
cable limitations on sentences. The action of the 
Navy board of review in this case was legal. 


United States v. Prescott (No. 812), 
USCMA __ (31 Dec 1952). 
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CRIMINAL LAW NOTES... 


(Continued from page 15) 


cumbent upon defendant to establish, justifica- 
tion for the assault, he need not prove this 
defense beyond a reasonable doubt, but need 
only present enough evidence to create in the 
minds of the jury a reasonable doubt as to 
whether he was justified in committing the 
assault. The failure of the trial judge to so in- 


struct the jury was prejudicial and reversible 
error. 


REASONABLE DOUBT—an instruction to a jury that 
if they are not satisfied beyond a reasonable 
doubt, but, find only strong probabilities of guilt 
their only safe course is to acquit is prejudicially 
erroneous. 


® In State v. Theisen, 108 N. E. 2d 854 (Ohio 
1952), defendant was tried for the offense of in- 
decent exposure and at the close of the evidence 
the court instructed as to reasonable doubt in 
the words of the statute. In concluding his 
charge on reasonable doubt, the judge said, 
“|. . If you are not so fully satisfied but find 
there are only strong probabilities of guilt, your 
only safe course is to acquit.” 

On appeal, the appellate court held that this 
instruction was prejudicially erroneous. In 
stead of instructing the jury that if they found 
only strong probabilities of guilt their only safe 
course was to acquit, the judge should have in- 
structed the jury that if they made such a find- 
ing they must acquit. 


FORMER JEOPARDY—when two offenses arise 
from facts occurring in one transaction and each 
offense contains a distinct element not contained 
in the other, conviction or acquittal of one offense 
is not a bar to prosecution for the other. 


® In People v. Niemoth, 98 N. E. 2d 733 (Ill. 
1951), the evidence established that one Rum- 
bolt, a watchman for a safety deposit company, 
was assaulted while walking along a street at 
night and the keys to the deposit company were 
taken from him. He was then taken to the 
offices of the company and compelled to open the 
vaults from which $93,000 was stolen. 

In a former indictment defendant had been 
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charged with the burglary of the deposit com- 
pany and with the robbing of the watchman. 
At the former trial he had been tried only for 
the burglary and had been acquitted.- In the 
present trial for the offense of robbery while 
armed with a dangerous weapon, he pleaded his 
former acquittal of burglary in bar of trial but 
his plea of former jeopardy was overruled by 
the court. 

Upon conviction of robbery, defendant ap- 
pealed urging that the conviction should be re- 
versed because his previous acquittal under the 
burglary indictment was a bar to his conviction 
for robbing the watchman of the same property 
involved in the burglary. 

The appellate court held that the defendant’s 
plea of former jeopardy was without merit. 
The court held that the elements necessary to 
be proved under the burglary indictment were 
not identical with those required to sustain the 
charge of robbery. The gravamen of the crime 
of burglary is the felonious intent with which 
the building of another is unlawfully entered. 
People v. Berkowski, 52 N. E. 2d 710 (Ill. 1944). 
The gist of the offense of robbery is the force of 
intimidation used in taking from the person of 
another, against his will, property belonging to 
him, or in his care, custody or control, and the 
actual ownership of the property taken is im- 
material. People v. Leach, 76 N. E. 2d 425 (Til. 
1947). While both of these crimes may arise 
out of facts occurring in one transaction, the 
offenses are not the same because there is a dis- 
tinct element in each which is not included in 
the other. A conviction or acquittal of bur- 
glary does not exempt an accused from prosecu- 
tion and punishment for robbery. People v. 
Flaherty, 71 N. E. 2d 779 (Ill. 1947). 


TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialist regardless of assignment. 
The list includes transfers issued between the dates of 19 December 
1952 through 15 January 1953. 





CDR Edward T. Kenny, USN, from CINCPAC- 
FLT to COM 8 via NAVSCH (Naval Justice) 
TEMINS. : 

LCDR Andrew V. Allison, USNR, from NTC, 
GLAKES to NOB, Marianas. 

LCDR Charles V. Elliott, USNR, from NAVC- 
BEN, Port Hueneme, Calif., to COM 12. 

LCDR John J. Henderson, USNR, from COM 12 
to Ist MAW. 

LCDR Joseph J. Lawler, USNR, from FLT- 
TRACEN, Nor., Va., to COM 5. 

LCDR Frederick W. Mowatt, Jr., USNR, from 
RECSTA, Bos., Mass., to JAG. 

LCDR Ziegal W. Neff, USNR, from COM 6 to 
COM 9. 

LCDR Arthur C. O’Connor, USNR, from REC- 
STA, Phila., Pa., to RECSTA, Bos., Mass. 
LT Loyal R. Blackwood, USNR, from USS 
SNYDER to NAVSCH (Naval Justice) 

FURASPERS. 

LT Joseph P. Kearns, Jr., USNR, from BU- 
SHIPS to JAG. 

LT Edward J. Moloney, USNR, from COM 1 to 
COM 1 (DLO). 

LT Robert G. Rove, USNR, from NAVSCH 
(Naval Justice) to RECSTA, Treasure Is- 
land, Calif. 

LT Richard K. Stacer, USNR, from JAG to 
COM 6th FLT. 
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